UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NORTH CAROLINA

CHARLOTTE DIVISION
U.S. COMMODITY FUTURES TRADING
COMMISSION,
Plaintiff, CASE NO. 3:09-CV-106 (GCM)
V.

BARKI, LLC, a North Carolina limited
liability company;
BRUCE C. KRAMER, an individual,

Defendants, and
RHONDA A. KRAMER, an individual, and
FOREST GLEN FARM, LLC, a North
Carolina limited liability company,

Relief Defendants.

RECEIVER’S THIRD REPORT

Joseph W. Grier, III as Receiver (the “Receiver™) for the assets of Barki, LLC, Bruce C.
Kramer, Rhonda A. Kramer and Forest Glen Farm, LLC, files this Receiver’s Third Report
(“Second Report”) pursuant to this Court’s Order Granting Plaintiff’s Motion For Statutory
Restraining Order, Appointment Of A Receiver, An Accounting, Expedited Discovery And To
Show Cause Regarding Preliminary Injunction And Other Equitable Relief, entered on March
17, 2009 (the “Receivership Order”) in response to the complaint filed by the Commodity
Futures Trading Commission (the “CFTC”) on March 17, 2009 and this Court’s Order
Appointing Receiver, entered on March 24, 2009. On May 18, 2009, the Receiver filed the
Receiver’s First Report, and the Receiver’s Second Report was filed on July 17, 2009. This

Third Report provides an update on the steps taken by the Receiver since the date of the Second
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Report to: (1) identify customers, (2) marshal assets, (3) determine the amount invested by each
customer, and (4) determine the portion of assets available to pay back customers. Based on the
Receiver’s progress toward these goals thus far, this Third Report also discusses an estimate of
the time it will take to distribute available assets and wind up the receivership.

1. Identification of Customers. The Receiver believes he has identified all of the
Bakri customers. His claims review did disclose the names of two individuals who appeared to
have invested in Barki in the past but are not listed as current customers. The Receiver has
written to these possible customers and offered to add them to the service list in this case.

The receivership webpage at www.grierlaw.com/Barki is updated as new information

is available. The Receiver and his attorneys routinely respond to telephone calls from customers

and to customer inquiries emailed to the receivership address at BarkiReceivership@grierlaw.com.

2. Marshaling of Assets.

a. Identification of Assets. Attached as Exhibit A is a chart listing all assets
identified by the Receiver as assets of Barki, Bruce Kramer, Rhonda Kramer or Forest Glen
Farm, along with their status and estimated value. ~As of the date of this Third Report, the
Receiver has collected $2,478,010.72 and disbursed $414,901.39, and is holding the balance,
$2,063,109.33. A detailed listing of all receivership receipts and disbursements to date, as well
as the balance on hand, is attached as Exhibit B. As set forth in paragraph 2(c)(i), the Edwards
Plaintiffs (as hereafter defined) obtained an order of attachment from the Mecklenburg County
Superior Court prior to the initiation of this case and claim that, pursuant to the order of
attachment, they hold a valid lien in the real property owned by the defendants and the proceeds
from certain bank accounts at BB&T and Wachovia (Wells Fargo). The Receiver disputes the

validity of the order of attachment.
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The Court has resolved the entitlement to the proceeds of certain insurance policies
purchased by before the Barki scheme began. The Court entered an Order on September 2, 2009
approving Ms. Kramer’s request that the proceeds of two pre-Barki life insurance policies be
paid to her. In accordance with that Order, the amount disbursed to Ms. Kramer was reduced by:
(1) amounts previously paid by the Receiver to Ms. Kramer as interim living expenses or
personal expenses; (2) amounts payable by the Receiver to Ms. Kramer’s attorneys pursuant to
the Court’s May 11, 2009 Order; and (3) the amount of insurance premiums made with post-
Barki funds. The net paid to Rhonda Kramer came to $165,699.52.

b. Sale of assets. The Receiver has liquidated a number of assets since the
Receiver’s Second Report pursuant to the procedure outlined in the consent order entered in this
matter on April 24, 2009 (D.E. 38). Exhibit A identifies each asset sold and its net sale price.
Pursuant to a listing agreement approved by the Court, the receivership estate’s most significant
asset, real property located in Midland, North Carolina, continues to be marketed for sale. As of
the date of this Third Report, no offers have been received on that property. Meanwhile, on
September 8, 2009, the Receiver filed a motion requesting authority to retain a broker to sell,
free and clear of liens, a 2005 Lexus SC 430 purchased by Bruce Kramer in December, 2005.

c. Customer Liens on ASsets. Two groups of customers had filed state court lawsuits
prior to the filing of the CFTC complaint. The status of each of those matters is summarized
below.

i. Edwards. D. Hunter Edwards, Jr., Don H, Edwards and Nancy T.
Edwards (collectively, “the Edwards Plaintiffs”) filed a complaint on March 5, 2009 in the
Mecklenburg County Superior Court against Barki, LLC, Bruce C. Kramer, Rhonda A. Kramer

and Forest Glen Farm, LLC (case no. 09-CVS-5467) and obtained an order of attachment as to
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certain real property in Midland, North Carolina and certain bank accounts at BB&T and
Wachovia (Wells Fargo). The Receiver believes that, to the extent the order of attachment is
valid, any property it attaches is attached for the benefit of all customers of Barki rather than
solely for the benefit of the Edwards Plaintiffs. The Receiver is hopeful that the Edwards
Plaintiffs will agree with the Receiver’s position as to the order of attachment. If the Receiver
and the Edwards Plaintiffs cannot so agree, the Receiver intends to seek a judicial determination
that the EdWards Plaintiffs’ order of attachment does not impair the Receiver’s title to any assets.
The Receiver hopes to avoid incurring additional expenses in litigating the validity of any liens
claimed by Edwards Plaintiffs in order to preserve funds to distribute to Barki customers.

1. Manzella. John C. Manzella, Samuel T. Cox, and Shannon F. Cox filed a
complaint on March 9, 2009 in the Mecklenburg County Superior Court against Bruce Carlton
Kramer, Rhonda Ann Kramer, Barki, LLC and Forest Glen Farm, LLC (case no. 09-CVS-5546)
(the “Manzella Lawsuit”) and filed a notice of lis pendens in Cabarrus County, North Carolina
on March 10, 2009 relative to that action. On July 23, 2009, the Superior Court heard and
granted the Receiver’s motion to intervene in that lawsuit and his motion to amend the lis
pendens to indicate that the subject property falls within the jurisdiction of this Court, based on
the Receivership Order, and that the notice of lis pendens is for the benefit of the receivership
rather than just for the Manzella Plaintiffs. Further proceedings in the Manzella Lawsuit are
stayed pending resolution of this case.

d. Discovery. The Receiver and the CFTC are continuing with their investigation
and discovery efforts to identify assets of the defendants and relief defendants as well as the
possible involvement of others in the Barki scheme. The Receiver continues to evaluate any

claims that would be beneficial to the receivership estate and will take such additional action as
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is appropriate under the circumstances. No additional assets have been discovered since the date
of the Second Report.

3. Determination of Amount Invested By Each Customer. The Receiver is
reviewing Barki records and records submitted by customers to confirm amounts invested by
each customer. The Receiver anticipates filing a report with the Court listing such amounts.

4. Portion of Assets Available to Pay Back Customers. Assuming that the
Edwards Plaintiffs’ order of attachment does not impair the title of the Receiver, all funds
collected by the Receiver as property of the receivership estate, less the costs of administration of
the receivership and any other disbursements approved by the Court, should be available to pay
back customers.

3. Distribution of Assets and Winding Up of Receivership.

a. Distribution Procedure. The Court has reserved for a future order any decision as
to the distribution method to be employed in this case. At the Court’s direction, the Receiver
filed on August 6, 2009 a supplement to his motion regarding claims procedures, which included
graphs depicting the results of both the rising tide distribution method, proposed by the Receiver,
and the net investment method, supported by certain Barki customers. Since that date, one
additional investor has filed an objection to the Receiver’s proposed distribution method. The
Court will determine the method of distribution to be followed by the Receiver. See paragraph
5(c) for a further description of the proposed two methods of distribution.

b. Claims Process. On August 5, 2009, the Court entered its Order Granting
Receiver’s Motion Relative to (1) Approval of Proposed Claims Verification Procedures and
Claims Bar Date; and (2) for Authority to Make Interim Distributions to Customers; and

Reserving Judgment as to Receiver’s Proposed Claims Distribution Method, granting, in part,
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the Receiver’s motion relative to claims procedures (the “Claims Order”). (D.E. 97). Also on
August 5, 2009, the Receiver sent to each Barki customer by way of email and United States
mail notice of the Setpmeber 8, 2009, deadline for filing claims against the receivership estate
and a copy of the claim verification form approved by the Court in the Claims Order. Nearly 60
Barki customers had submitted claims by the September 8 deadline.

The Receiver is working to confirm for each customer the amount invested in Barki,
the amount withdrawn, and the net owed, not taking into account any profits reported by Barki.
In some cases, individuals “transferred” funds from an individual account to a corporate account,
typically in the name of a limited liability company. In some instances, the corporate account
was owned solely by the original customer; in other instances, the corporate account was owned
by the original and. additional customers. The Receiver is working to determine the most
equitable way té determine whether to combine the individual and corporate accounts or to treat
them as two separate accounts.

c. Distribution Method. The Receiver has recommended to the Court that the
“rising tide” method for claims distributions be approved in this case. This method would call
for allowance of the principal amount invested by each customer, not to include any profit
reported by Barki, and, for purposes of distributions by the Receiver, taking into account any
withdrawals by customers from Barki. Under this methodology, distributions will be made only
to customers who received withdrawals from Barki that were less than the percentage
distribution to be made by the Receiver. No distribution will be made to customers who have
already received from Barki a withdrawal greater than the percentage distribution to be made by

the Receiver.
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The rising tide approach has drawn objections from some Barki customers who favor
a “net investment” distribution method, under which distribution is based on the principal
amount invested by a customer, less any withdrawals by the customer. The Receiver awaits a
ruling from the Court on the Claims Motion as to which distribution method is to be used in this
case.

d. Net Winner Customers. The Receiver intends to seek recovery of amounts
distributed to customers that exceeded the customers’ principal investment. The first step in this
process is completion of the forensic accounting so as to determine which customers received
more back from Barki than they invested. Once that information is available, the Receiver
intends to send a demand letter to each customer who received withdrawals in excess of the
principal amount the customer invested and attempt a resolution without the necessity of
litigation. To the extent the Receiver reaches a settlement with a customer, the Receiver will
provide notice of the proposed settlement to all customers and seek Court approval. of the
settlement. To the extent the Receiver and any customer do not reach a settlement, the Receiver
intends to pursue collection through litigation.

e. Interim Distribution. The Claims Order grants the Receiver the authority to make
an interim distribution in an amount to be determined by the Receiver after taking into account
unresolved claims against funds held by the Receiver and an appropriate reserve for the future
costs of administration of the receivership. This interim distribution would be based on the
Court’s approval of the Receiver’s claims report and recommendations regarding claims, to be
filed after the Receiver has completed his review of customers’ claim verification forms and

documentation.
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e. Winding Up. Winding up the Receivership estate requires liquidating all
receivership assets. The Receiver does not know how long it will take to liquidate the real
property owned by the defendants, which is the receivership’s largest asset. In addition, there
may be litigation as to the liquidation of other assets. Therefore, the Receiver cannot predict
how much longer it will take to liquidate all estate assets. The Receiver will continue to file
periodic reports in order to keep the Court and Barki customers apprised of the progress of the
Receivership and his best estimate as to when the Receivership can be concluded.

Respectfully submitted, this 21* day of September, 2009.

(s/Joseph W. Grier, 111

Joseph W. Grier, IlI (State Bar No. 7764)
Grier Furr & Crisp, PA

101 North Tryon Street, Suite 1240
Charlotte, North Carolina 28246

Phone: 704.375.3720

Fax: 704.332.0215
jgrier(@erierlaw.com

Exhibits:
A. List of Assets

B. Receipts & Disbursements
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EXHIBIT A
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